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On September 20, 2001, Lynette Nicholas, individually and as the natural mother
of Kurk L. Nicholas, Jr., her deceased son, sued Nationwide Insurance Company,
seeking underinsured-motorist benefits.  Nicholas also alleged negligence and
wantonness based, she claimed, on Nationwide's failure to comply with * 32-7-23, Ala.
Code 1975, the Alabama Uninsured Motorist Statute.

On August 19, 2002, Nationwide filed a motion for a summary judgment and a
statement of undisputed facts, arguing that Nicholas's husband was the primary
policyholder and that he had expressly rejected uninsured-motorist coverage. On
September 4, 2002, Nicholas filed a brief in opposition to Nationwide's summary-
judgment motion, arguing that a genuine issue of material fact existed as to whether she
had waived her right to uninsured-motorist coverage. Following a hearing, the trial court
entered the following order:

"This matter came before the court for a Pretrial Conference and
hearing on Defendant Nationwide Insurance Company's Motion for
Summary Judgment. After hearing argument on the Summary Judgment
Motion, and after being apprised by the parties that they waive their right to
a jury trial, and that there are no genuine facts in dispute, and that the
dispositive issue in the case is a legal one, due to be decided by the Court,
and having considered the positions of the parties as set forth in the record
and in oral argument presented by the parties;

"It is therefore ordered, adjudged, and decreed that the defendant's
Motion for Summary Judgment is denied and, further, that a Final

Judgment is, hereby entered in favor of the Plaintiffs in the amount d
$40,000.00. Costs are taxed to the Defendant.”
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No postjudgment motions were filed; Nationwide filed a notice of appeal on November 14,
2002.

It appears that the following facts are undisputed: Nationwide issued an automobile
insurance policy listing Kurk Nicholas, Sr., and Lynette Nicholas, as the named
insureds. The policy provided that 19-year-old Kurk Nicholas, Jr., was qualified for
"family" coverage because, under the policy, "residents of the same household, [the
policyholder's] spouse, the relatives of either and any other person under the age of 21
in the care of any of the foregoing including the Policyholder" were provided with
protection. On October 29, 1999, Kurk Nicholas, Sr., renewed the policy and signed a
statement rejecting uninsured- motorist coverage; that policy was still in effect at the time
of the accident in which Kurk Nicholas, Jr., was killed. Three automobiles were insured
under the policy. It is undisputed that Lynette Nicholas did not sign a statement. On June
9, 2001, Kurk Nicholas, Jr., was struck by an underinsured intoxicated driver and was
kiled." The policy provided $20,000 per person and $40,000 per accident in uninsured-

motorist coverage.

'The underinsured driver was al so i nsured by Nationw de, and
It appears that the N cholases were paid his policy limts of
$25, 000.
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Section 32-7-23, Ala. Code 1975, provides, in part:

"(a) No automobile liability or motor vehicle liability policy insuring
against loss resulting from liability imposed by law for bodily injury or death
suffered by any person arising out of the ownership, maintenance or use of
a motor vehicle shall be delivered or issued for delivery in this state with
respect to any motor vehicle registered or principally garaged in this state
unless coverage is provided therein or supplemental thereto, in limits for
bodily injury or death set forth in subsection (c) of Section 32-7-6, under
provisions approved by the Commissioner of Insurance for the protection of
persons insured thereunder who are legally entitled to recover damages
from owners or operators of uninsured motor vehicles because of bodily
injury, sickness or disease, including death, resulting therefrom; provided,
that the named insured shall have the right to reject such coverage; and
provided further, that unless the named insured requests such coverage in
writing, such coverage need not be provided in or supplemental to a
renewal policy where the named insured had rejected the coverage in
connection with the policy previously issued to him by the same insurer."

The sole issue on appeal is, when a policy lists more than one named insured,
must each named insureds expressly reject uninsured-motorist coverage or is the
rejection by one of the named insureds effective as a rejection of such coverage on
behalf of all the named insureds? Our supreme court has held "a policy exclusion that ‘is

more restrictive than the uninsured motorist statute ... is void and unenforceable.

Peachtree Cas. Ins. Co. v. Sharpton, 768 So. 2d 368, 370 (Ala. 2000)(quoting Watts v.

Preferred Risk Mut. Ins. Co., 423 So. 2d 171, 175 (Ala. 1982)). The Uninsured Motorist

Statute "lays down a rule of construction requiring courts to interpret all motor vehicle

liability insurance policies as providing the statutory coverage unless an agreement to
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reject on the part of the named insured is in evidence." Insurance Co. of North America

v. Thomas, 337 So. 2d 365, 369 (Ala. Civ. App. 1976).

In State Farm Mutual Automobile Insurance Co. v. Martin, 292 Ala. 103, 289 So.

2d 606 (1974), the issue was whether the husband, one of the named insureds, was
covered by the provisions of his State Farm policy where his wife had signed a statement
rejecting such coverage. The husband's daughter had been injured when she was struck
by an uninsured motorist. State Farm declined the husband's uninsured-motorist
coverage because of the wife's express rejection of such coverage. The evidence in the
record indicated that the Alabama Department of Insurance had sent a memorandum to
insurance companies requiring that rejections of uninsured-motorist coverage "shall be
in writing signed by the named insured.” 292 Ala. at 106, 289 So. 2d at 609 (emphasis
omitted). State Farm had preprinted forms providing for such a rejection, which the wife
signed. Both the husband and the wife were listed in the policy as named insureds. The
husband sued State Farm, seeking a declaratory judgment on the question of coverage.
The trial court held that the husband was covered.

Title 36, * 74(62a), Ala. Code 1940 (Recomp. 1958), the predecessor to * 32-2-

37, was in effect when Martin was decided; it provided, in pertinent part:

"No automobile liability ... policy ... shall be delivered or issued ... in this
state ... unless coverage is provided therein ... for the protection of persons

insured thereunder who are legally entitled to recover damages from
owners or operators of uninsured motor vehicles because of bodily injury,
sickness or disease, including death, resulting therefrom; provided, that the
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named insured shall have the right to reject such coverage; and provided
further, that unless the named insured requests such coverage in writing,
such coverage need not be provided in or supplemental to a renewal policy
where the named insured had rejected the coverage in connection with the
policy previously issued to him by the same insurer.”

Our supreme court in Martin held that the trial court did not err in concluding that

the daughter was covered. The supreme court held that the general provision of the
statute requiring that uninsured-motorist coverage be offered was qualified by a proviso
that the "named insured" shall have the right to reject such coverage and that "[a] proviso
limits or modifies the enacting clause, and should be strictly construed in accord with the
general purpose of the enactment.” 292 Ala. at 105, 289 So. 2d at 608. In the present
case, where Lynette Nicholas, as a "named insured,” did not reject the uninsured-
motorist coverage existing under the family policy, such coverage continued in force as
to her, notwithstanding the later rejection of that coverage by Kurk Nicholas, Sr. Section
32-7-23 does not authorize one named insured to reject uninsured-motorist coverage on
behalf of another named insured.

Nationwide cites Universal Underwriters Insurance Co. v. Thompson, 776 So. 2d

81 (Ala. 2000), McCullough v. Standard Fire Insurance Co. of Alabama, 404 So. 2d 637

(Ala. 1981), and Safeway Insurance Co. v. Hambrick, 723 So. 2d 93 (Ala. Civ. App.

1998), as authority for the proposition that a signed, written rejection of uninsured-
motorist coverage by one named insured is effective to remove uninsured-motorist

coverage from the entire automobile policy. However, each of those cases is easily

6
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distinguishable. Thompson involved a garage policy issued to several named insureds.
The insurance company provided the insureds with an "Elective Options Form," which
provided boxes to be "checked" under different columns and headings to indicate
rejection of uninsured-motorist coverage. Our supreme court held that, because the form
was ambiguous, a question of fact existed as to whether the "checked" boxes on the form
indicating a rejection of uninsured-motorist coverage except as to certain individuals or
whether they indicated that such coverage was not rejected but that the amount of

coverage for certain individuals was increased. Both McCullough and Hambrick involved

insurance policies that did not provide any coverage (i.e., neither liability nor uninsured-
motorist coverage) for the named insured's child.

Other jurisdictions have addressed the issue whether, when an insurance policy
lists more than one individual as a named insured, a written rejection of uninsured-
motorist coverage by one of the named insureds is effective as a rejection on behalf of all

of the named insureds. In Plaster v. State Farm Mutual Automobile Insurance Co., 791

P.2d 813 (Okla. 1989), the Oklahoma Supreme Court answered a certified question from
a federal district court on this issue. In Plaster, James Plaster and Patricia Plaster, both
named insureds, obtained automobile insurance. However, only Mr. Plaster executed a
written rejection of uninsured-motorist coverage. Their son, who was an "additional”

insured under the policy, was killed in a one-car accident while riding as a passenger.
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In 1981, the Oklahoma Uninsured Motorist Statute, Okla. Stat. tit. 36, * 3636 (1981),
provided:

"(F) The named insured shall have the right to reject such uninsured
motorist coverage in writing, and except that unless the named insured
requests such coverage in writing, such coverage need not be provided in
or supplemental to a renewal policy where the named insured had rejected
the coverage in connection with a policy previously issued to him by the
same insurer."

The Plaster court stated:

"Because Patricia L. Plaster is a 'named insured', the only method provided
by statute for waiver of uninsured motorist coverage is by written rejection,
not by the written rejection of another 'named insured', but by the written
rejection of Patricia L. Plaster. The statute does not authorize Mr. Plaster
to reject coverage for Mrs. Plaster when they are both named insureds.
Failure of the insurance company to obtain a written rejection required by
36 O.S. 1981, " 3636(F) resulted in the inclusion of uninsured motorist
coverage as part of the policy by operation of law. Beauchamp v.
Southwestern Nat. Ins. Co., 746 P.2d 673, 676 (Okla. 1987).

"We therefore hold that where an automobile insurance policy lists
more than one individual as a 'named insured’, a written rejection of
uninsured motorist coverage by less than all named insureds is not a
complete rejection of that coverage within the four corners of the policy.
However, such partial rejection does operate to estop an individual named
insured who signs the rejection from asserting the uninsured motorist
provisions of the policy."

791 P.2d at 814.

The Supreme Court of lowa in Preferred Risk Insurance Co. v. Cooper, 638

N.W.2d 717 (lowa 2002), held that the wife, a named insured, did not reject

uninsured/underinsured-motorist coverage under the family automobile policy and was
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entitled to that coverage despite the fact that her husband had declined such coverage.
The wife was permanently injured and the parties' daughter was killed in an automobile
collision. The trial court concluded that as a matter of law underinsured-motorist
coverage must be provided to the wife because the policy included such coverage and
she did not join in a subsequent declination of that existing coverage as required by
lowa's Uninsured Motorist Statute, lowa Code " 516A.1 (1997). The lowa Supreme
Court stated:

"In seeking reversal of the district court's judgment, [the insurer]
relies on decisions from other jurisdictions, which have similar statutes,
holding that in acquiring automobile insurance one spouse has the right to
decline underinsured-motorist coverage on behalf of the other spouse.
Those decisions are Messerly v. State Farm Mutual Automobile Insurance
Co., 277 1ll. App. 3d 1065, 214 lll. Dec. 794, 662 N.E.2d 148, 149 (1996),
and Hall v. Alistate Insurance Co., 53 Wash. App. 865, 770 P.2d 1082,
1083 (1989). The premise on which these cases were decided is that, if A
relies on B to acquire insurance for A, A only receives the insurance for
which B arranges.

"We are convinced that the rationale of the lllinois and Washington
appellate courts is flawed. If the insurance that is being acquired is subject
to a statute mandating that the insurer include certain specified coverages
in all policies unless expressly declined in writing by the named insured, a
person relying on another to make him or her a named insured may
reasonably expect that the coverages obtained will be those mandated by
law. That is the conclusion reached by the Oklahoma Supreme Court in
Plaster v. State Farm Mutual Automobile Insurance Co., 791 P.2d 813, 814-
15 (Okla. 1989)(when statute requires written rejection by named insured,
rejection by one insured was inoperative as to another insured who had not
executed a written rejection).

"There is another reason why the rationale of the lllinois and
Washington appellate courts is inapposite. That rationale is not relevant
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here because the situation involves a rejection of existing insurance rather
than the acquisition of new insurance. We agree with the district court's
conclusion that, because [the wife] did not reject the underinsured motorist
coverage existing under the family auto policy, that coverage continued in
force as to her, notwithstanding [the husband's] later declination of such
coverage."

638 N.W.2d at 719.

In Hall v. Allstate Insurance Co., 53 Wash. App. 865, 770 P.2d 1082 (1989), the

wife brought an action, seeking a declaration that she was entitled to uninsured-motorist
coverage despite her husband's waiver of such coverage. The Washington appellate
court held that the husband had the right to waive such coverage for both himself and his
wife. Hall, however, is distinguishable because Washington is a community-property
state.” The wife argued that the Washington Uninsured Motorist Statute manifested a
"strong public policy in favor of protection of injured persons through [uninsured-
/underinsured-motorist ("UIM")] coverage." 53 Wash. App. at 867, 770 P.2d at 1084.

The court stated:

\Mash. Rev. Code " 26.16.030 (2002), provides, as it did in
1989, in pertinent part that "[e]ither spouse, acting al one, nay
manage and control comrunity property.”

10
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"It is true that the legislature provided special treatment for this term of the
insurance coverage by requiring it to be specifically rejected. However, if
the legislature wished to mandate UIM coverage, it could have done so.
Nothing in the statutory language suggests any change in or restriction on
the normal principles of agency and community property management
when dealing with waivers of UIM coverage."

Id.

Messerly v. State Farm Mutual Autonobile | nsurance Co., 277
I11. App.3d 1065, 662 N E. 2d 148, 214 IIll. Dec. 794 (1996), is
al so distinguishable fromthe present case. In Msserly, the

husband obt ai ned aut onobil e i nsurance on behal f of hinself and
his wfe. Under Illinois law, a certain anount of uninsured-
notori st coverage is required and the insurer is required to
of fer additional uninsured-notorist coverage to all naned
i nsureds under a policy. The husband declined such additional
cover age. The wife was later involved in an accident and
i ncurred damages in excess of the coverage her husband sel ect ed.
The offer of the additional coverage was nade at the tinme the

husband and wi fe applied for insurance.

The di ssent raises the issue whether Lynette N chol as was

entitled to $40,000 in damages. Nationw de has not raised this

11
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| ssue on appeal. Therefore, Nationw de is deened to have wai ved
any argunent it mght have raised wth regard to the anount of

damages recoverabl e by Lynette N cholas.® Robino v. Kilgore, 838

So. 2d 366 (Ala. 2002) and Boshell v. Keith, 418 So. 2d 89 (A a.

1982). In addition to Nationw de's having wai ved that argunent,

SWiile Lynette N cholas may have incorrectly styled her
conplaint as an individual claim it is also properly styled as
a representative claim on behalf of her son; noreover, it
appears that "stacking" is permssible under * 32-7-23(c).

"The Uninsured Motorist Statute, [Ala.] Code 1975,
" 32-7-23, absent rejection by the naned insured,
mandates uninsured notori st coverage for t he
protection of persons insured under a notor vehicle
liability policy. As heretofore construed by this
Court, the statute nandates stacking in the case of
t he naned or designated insureds as well as relatives
living in the same household where such persons are
included in the policy's definition of 'insureds' for
purposes of liability. These persons are entitled to
stack the avail abl e coverages because their right to
coverage under the primary liability coverage is not
limted to their use or occupancy of a vehicle insured
under the policy. A clause limting their rights of
uninsured notorist coverage to the m nimum coverage
available on only one insured vehicle would be an
unr easonabl e derogati on of the mandate of the statute,
because additional prem um charges would not afford
t hem any additional benefits."

Hol loway v. Nationwide Mit. Ins. Co., 376 So. 2d 690, 694-95
(Ala. 1979).

12



2020159

we note that the Mssouri case cited by the dissent is

di stingui shable fromthe present case. In Livingston v. Qmha

Property & Casualty I nsurance Co., 927 S.W2d 444 (M. Q. App.

1996), the nother sued the insurance conpany seeking
conpensati on under her uninsured-notorist coverage because of
the death of her daughter, who was struck and killed by an
uni nsured notorist. The daughter was not a naned i nsured under
the nother's policy, and, because the daughter owned her own
autonobil e and was insured with another conpany, she was not
covered under any other ternms of +the nother's policy.
Uni nsured-notorist coverage in wongful-death actions s
intended to provide indemity for danmages resulting from an
i nsured's wongful death for persons who nmay be entitled to

bring such an action on behalf of the insured. |In Livingston,

t he daughter was not covered under the nother's policy, and, in
fact, the nother had settled wth the daughter's insurance
company. Here, Kurk N cholas, Jr., was covered under the
Ni chol ases' policy.

In the present case, the Al abanma Uninsured Mtorist Statute

provides that the "named insured" has the right to reject

13
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uni nsured-notori st cover age. Both Lynette N cholas and Kurk
Ni chol as, Sr., are naned insureds. Lynette N cholas did not
reject uninsured-notorist coverage as is required by the
Uni nsured Mbdtorist Statute; therefore, she is entitled to
uni nsured-notori st coverage under the terns of the uninsured-
notori st provisions of the policy. Accordingly, the judgnent of
the trial court is affirned.

AFFI RVED.

Crawl ey, J., concurs.

Murdock, J., concurs in the result.

Thonpson, J., concurs in the result only.

Pittman, J., dissents.

14
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MJURDCCK, Judge, concurring in the result.
The sole issue presented to this court in the present case

Is whether Alabama law (nanely * 32-7-23, Ala. Code 1975)

authorizes one naned insured to reject uninsured-notorist
coverage on behalf of another nanmed insured; | agree with the
main opinion that it does not. In so doing, however, | note (a)
that the record in this case does not present to this court the
different question of whether, under principles of agency, a

naned insured nmay authorize another nanmed insured to reject

uni nsured-notori st coverage on his or her behalf and (b) that |

am not persuaded that State Farm Miutual Autonobil e | nsurance Co.

v. Martin, 292 Ala. 103, 289 So. 2d 606 (1974), is dispositive

of this different question.

15
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Pl TTMAN, Judge, dissenti ng.

As the main opinion correctly notes, although courts in
ot her states have construed uni nsured-notorist ("UM) statutes
so as to permt any named insured to reject such coverage on
behal f of all insureds, the A abana Suprene Court, in State Farm

Mut ual Autonpbil e I nsurance Co. v. Martin, 292 Ala. 103, 289 So

2d 606 (1974), effectively construed that portion of * 32-7-
23(a), Ala. Code 1975, that provides for rejection of UM
coverage by "the naned insured" (enphasis added), as actually
mandating rejection of such coverage by all persons |isted as
"naned insureds" in the policy in order for that rejection to be
deened effective as to all nanmed insureds. As | read Martin,
because Lynette N cholas, an additional "naned insured” under
the Nationw de policy, was not offered an opportunity to reject
UM coverage, she is deened "insured" under the UMstatute as to

claims she mght assert on her own behal f based upon the | oss of

Kurk Ni chol as, Jr.
That said, however, | cannot agree that Martin supports the
award of $40,000 to Lynette N chol as. At the tinme of the

autonobile collision that killed Kurk N cholas, Jr., the

16
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Nat i onwi de policy afforded no UM coverage because Nati onw de, at
the witten direction of Kurk N cholas, Sr., in October 1999,
had renoved that coverage. Even when the policy provided for UM
coverage, that coverage was limted to the statutory m ni nuns of
$20, 000 per person and $40, 000 per accident. See " 32-7-6, Ala
Code 1975. Thus, the trial court's award to Lynette N chol as
can only be justified in this case if she can properly recover
from Nati onw de the statutory "per accident” limt of coverage

i n both her individual capacity and as a successor to any rights

of recovery available to Kurk N cholas, Jr.

Al t hough m ni mrum coverage for "bodily injur[ies]" caused by
an uninsured notorist is legally inputed under * 32-7-23 when
the named insured has not rejected such coverage, Lynette
Ni chol as, in her individual capacity, has suffered no bodily
injuries; at nost, she has suffered only a loss of her son's
services, which falls outside the scope of * 32-7-23. See

Weekl ey v. State Farm Mut. Auto. Ins. Co., 537 So. 2d 477, 480

(Ala. 1989) (noting that "[a] consortium claim does not

constitute a claim for bodily injury”); Livingston v. Oraha

Prop. & Cas. Ins. Co., 927 S.W2d 444, 445 (Mo. C. App. 1996)

17
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(holding that an insured nother was not entitled under a
simlarly worded UMstatute to recover UM benefits for the death
of her daughter in an autonobile collision, even though the
not her was "legally entitled" to bring a wongful -death claim.

Mor eover, because " 32-7-23(a) provides that UM coverage may be
rejected by "the named insured,” | would hold that Kurk
Ni cholas, Jr., had he survived the autonobile collision that
claimed his life, would have been bound, as an additional
i nsured, by the rejection of UM coverage executed by his father,
a naned insured, and, therefore, would not have been entitled to
recover from Nationwide. "Requiring offers of [UM coverage to
be nmade to all insureds under autonobile policies would be

contrary to reasonable business practices from which both

i nsurers and consuners benefit."” Messerly v. State Farm Mit.
Auto. Ins. Co., 277 IlIl. App. 3d 1065, 1070, 662 N. E. 2d 148,
151, 214 111. Dec. 794, 797 (1996). In short, Lynette N chol as

Is not entitled under either capacity in which she has sued
Nationw de to recover danmages based upon the loss of Kurk

Ni chol as, Jr.
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Because | conclude that Lynette Nicholas is entitled to
recover nothing from Nationw de under the facts of this case,
which is precisely what Nationw de contends on appeal, |

respectfully dissent.
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